001 section. Tire tracks adjacent to the mobile
trailer indicated this area was traveled frequently.

The cited standard reads as follows: "Areas surrounding
flammable liquid storage tanks and electric substations and trans-
formers shall be kept free from grass (dry), weeds, underbrush,
and other combustible materials such as trash, rubbish, leaves
and paper, for at least 25 feet in all directions."

Mine Superintendent Robert Christian aclnowledged that the
bales of straw were in fact located beneath the cited trailer but
alleged that he was unaware at that time that they had been
placed under the trailer. He alleged at hearing that an indepen-
dent contractor responsible for land reclamation had placed them
there without his knowledge.  While also conceding that two oil
tanks were in fact on the trailer as cited, he claimed that those
tanks were empty.

Robert Brahnam, an engineer for the Marty Corporation, testi-
fied that he observed the straw bales after they were cited.  It
was raining at the time and when he removed the bales they were
"thoroughly soaked." According to Brahnam the oil tanks on the
trailer were empty and had contained only lubricating oil.

Inspector Morgan testified that the mine superintendent had
told him at the time of the citation that the storage tanks had
contained diesel fuel and were "almost" empty.  Morgan explained
that even if the tanks had in fact been empty there would have
been an even greater danger of explosion from residual fumes than
from a full tank.

In light of the undisputed evidence that the bales of straw
were "thoroughly soaked," however, it appears that the material
may not have been combustible as required by the cited standard.
Accordingly the order must be vacated.

In determining the amount "of penalties warranted in this
case, I am also considering that the mine operator is relatively
small in size and has only a moderate number of violations preced-
, ing the violations at issue.  The cited conditions were abated in
a timely and good faith manner.  At hearing the operator pre-
sented evidence concerning its financial status to the extent
that it was required by its creditors to pay in cash. The evi-
dence is not sufficient, however, to support a finding that the
penalties imposed herein would affect its ability to stay in busi-
ness. Under the circumstances, I am assessing the following pen-
alties: Citation No. 2194200 - $250, Order No. 2197746 - $150.
Order No. 2197797 is vacated.mmable) (Danger.-.no smoking
